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CHAPTER  I 
INTRODUCTION 


This  paper  ej-amines  the  strategic  implications  for  the 
United  States  of  the  Treaty  Concerning  the  Permanent  Neutrality 
and  Operation  ot  the  Panama  Canal  after  1999.  My  analysis 
includes  a  review  of  neutrality  as  a  general  concept  of 
international  law  as  applied  to  the  Panama  Canal,  an  examination 
of  the  Neutrality  Treaty  of  1977,  and  consideration  of  likely 
threats  to  the  canal  and  possible  US  responses.  The  paper 
concludes  with  recommendations  for  policy  makers  should  the 
canal's  permanent  neutrality  and  operation  be  challenged. 


BACKGROUND 


There  are  few  issues  in  the  history  of  US  foreign  policy 
that  have  so  captivated  US  public  interest  and  evoked  such  fierce 
emotionalism  as  the  Panama  Canal.  Eleven  and  one-half  years  ago, 
U.S.  president  Carter  and  Panama's  General  Omar  Torrijos  signed 
two  new  treaties  which  promised  to  begin  a  new  era  in  US~ 
Panamanian  relations.  The  two  treaties,  the  Panama  Canal  Treaty^ 
and  the  Treaty  Concerning  the  Permanent  Neutrality  and  Operation 
of  the  Panama  Canal=,  were  signed  by  the  two  leaders  7  September 
1977,  and  ratified  by  the  US  Senate  six  months  later.  The 
Congressional  and  public  debate  over  treaty  ratification  pitted 
conservat i ves,  who  saw  the  treaties  as  a  betrayal  of  US  interests 


G  '  1.  • '-iv*  '  i  G  •  'V'";  GH  l -j?  1  .!.  !.  .  G  !.  ■!  t  t  G  • '  Gi  ■  i.  C  i.  R  FARRm:--, 

okS'bz  :qL!arantor  or  futsjre  good  i-'e  1  a  f;  i  ons  between  the  two  countries 
and  uninterrupted  use  of  the  canal „  By  a  slim  two-thirds 
ma  lority  vote  ',6:3-32),  the  US  Senate  consented  to  ratification 
sub,ject  to  '/arious  amendments,  conditions,  reservat  i  ons ,  and 
understand ings.  The  ratifications  were  exchanged  16  June  1978  in 
Panama,  and  the  two  treaties  entered  into  force  1  October  1979. 

The  Panama  Canal  Treaties  of  1977 

The  Panama  Canal  Treaty  abrogated  all  previous  treaties  and 
agreements  between  the  US  and  the  Republic  of  Panama  concerning 
the  Panama  Canal  and  the  Panama  Canal  Zone.  The  new  treaty 
provided  a  transitional  period  for  the  gradual  transfer  of 
responsibility  for  canal  operation  to  Panama.  During  this 
period,  the  US  retains  primary  responsibility  for  defense  of  the 
canal.  The  Panama  Canal  Treaty  terminates  at  noon  on  31 
December  1999.  Thereafter,  according  to  the  Neutrality  Treaty, 
"only  the  Republic  of  Panama  shal 1 ...  maintain  military 
f  orces.  .  .  wi  th  in  its  national  terr  i  tory.  "=*  The  Neutrality  Treaty 
established  a  regime  of  permanent  neutral ilty  for  the  canal  that 
is  to  be  maintained  by  both  the  US  and  Panama.  The  treaty 
stipulated  the  principles  of  neutrality  to  be  followed,  and  gave 
the  US  the  right  of  expeditious  transit  and  unilateral  defense  of 
the  canal . 

The  Issues 


The  United  States  has  primary  responsibility  for  defending 


the  canal  and  bhe  right  to  maintain  military  forces  in  Panama 
until  the  year  2000,  US  unilateral  action  to  maintain  or  restore 
the  canal's  pcermanent  neutrality  and  operation  should  it  become 
necessary,  although  certain  to  incite  adverse  public  opinion, 
would  be  clearly  supportable  on  the  basis  of  US  rights  under  both 
treat ies. 

Not  as  clear  is  the  situation  after  1999,  when  US  unilateral 
action  to  maintain  canal  operation  and  neutral ilty  might  involve 
the  use  of  military  -force,  to  include  the  reintroduction  of 
ground  forces.  Notwithstanding  US  treaty  rights,  the  uninvited 
reintroduction  of  US  forces  into  Panamanian  territory,  even  with 
the  most  altruistic  of  intentions,  is  fraught  with  difficulties. 
Under  what  circumstances  should  the  US  consider  the  use  of 
military  force  to  maintain  the  treaty?  At  what  point  does  US 
unilateral  action  to  maintain  permanent  neutrality  destroy  the 
canal's  regime  of  neutrality?  Will  US  unilateral  action  to 
mr.ntain  the  canal's  operation  invite  increased  violence  that 
results  in  closing  the  canal?  In  which  scenarios  is  the  US 
likely  to  risk  damaging  long  term  interests  in  the  hemisphere 
while  ejsercising  the  right  to  unilaterally  intervene? 

ASSUMPTIONS 

Some  underlying  assumptions  about  the  near  term  are 
necessary  in  order  to  narrow  the  range  of  variables.  The 
following  assumptions  are  based  on  current  trends  or  stated 
policy. 

1.  There  will  be  no  new  treaty  arrangement  with  Panama  to 
provide  for  the  stationing  of  US  forces  in  F'anama  beyond  1999. 


2.  The  United  States  will  withdraw  its  lorces  t'-OiTi  P.^nanna 
not  later  than  31  December  1 9 as  rt-qt.iired  by  the  19 7" 7  treaties. 
All  provisions  ot  the  Panama  Canal  Treaty  will  be  honored  and 

e ; ;  e c:  u  t  e d  ,  .a ruJ  t  h  e  treaty  will  t  e r m  i  n a  t  e  at s  sc  h e d l(  1  e d  . 

3.  The  economic  value  o-f  the  canad  will  remain  tairly 
constant.  While  the  canal  is  still  "an  important  utility  to  the 
United  States  and  world  trade... its  existence  is  by  no  means 
vital  or  critical  in  the  Ions  term."-*  The  canal  will  continue  to 
play  a  much  larger  role  in  the  economies  of  developing  nations. 
Countries  in  Central  America  and  the  West  coast  o-f  South  America 
are  heavily  dependent  on  the  canal. = 

4.  The  canal's  military  value  to  the  US  will  not  change. 
Unimpeded  use  o-f  the  canal  enhances  military  mobility  and 
-flexibility  but  cannot  be  guaranteed  in  general  war.  The  canal's 
vulnerability  to  modern  weapons  makes  it  prudent  to  assume  that 
the  canal  will  be  closed  by  hostile  action  in  a  global  war. 

5.  Democratic  institutions  in  Panama  will  remain  weak  and 
subject  to  manipulation  by  the  military.  US  -foreign  policy,  the 
war  on  drugs,  and  US  economic  and  social  in-fluences  will  prove 
adequate  substitutes  -for  the  withdrawn  US  military  force  to 
sustain  anti-American  sentiment  in  Panama  after  1999. 

ENDNOTES 

1.  Department  of  State,  "Panama  Canal  Treaty,"  7  September 
1977,  TIAS  10030,  Treaties  and  Other  International  Acts  Series. 

2.  Department  of  State,  "Panama  Canal:  Permanent 
Neutrality  and  Operation,"  7  September  1977,  TIAS  10029,  Treat ies 
and  Other  International  Acts  Series,  (hereafter  referred  to  as  the 
Neutrality  Treaty). 
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4.  David  c).  Parker,  "The  Panama  Canal  Is  No  Lonqer  Cr 
to  U.S.  Security,"  Armed  P'orces  Journal.  December  1987,  p. 


5.  U.S.  Congress,  House,  Committee  on  Merchant  Marine  and 
F'  1  s  h  e  r  1  e  s ,  S  Lib  c  o  m  m  i  b  t  e  e  on  the  Panama  Can  a  1  ,,  Hearings  on  the 
F’  I"' ODDS e I'::!  F' a n  a m a  il  ,a n  a  1  T  r - e a  1 1  e s ,  p.  98. 
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PEF(MANENT  NEUTRAL  I  TV 

Permanent  neutrality,  or  more  properly,  neutralization  has  a 
long  tradition  in  i n ternat i ona 1  law  and  has  long  been  a  factor  in 
the  foreign  relations  of  nations.  Neutral  i  zat  ion  can  be  destined 
as  "a  special  internat ional  status  designed  to  restrict  the 
intrusion  of  specified  state  actions  in  a  specified  area."^  While 
the  terms  neutrality  and  neutral  refer  to  the  non-belligerent 
posture  of  a  state,  or  the  special  protection  afforded  certain 
establishments  or  organizations  in  time  of  war,  nevjtral  i  zat  ion 
refers  to  the  status  of  a  state  or  geographic  area  whose 
independence,  integrity,  and  security  are  guaranteed  by 
international  agreement  for  all  time.®  A  state  or  area  that  is 
neutralized  is  permanently  neutral.  Neither  term  should  be 
confused  with  demilitarization  since  a  state  can  be  permanently 
neutral  without  giving  up  its  armed  forces.  Another  similar  term 
with  an  entirely  different  meaning  is  neutralism  which  refers  to 
a  state  s  nonaligned  status  with  respect  to  the  super  powers. 

Permanent  neutrality  is  established  by  i n ternat i ona 1 
agreement  and  imposes  reciprocal  obligations,  guarantees  and 
responsibilities  on  the  contracting  parties.  The  motivations  for 
such  an  agreement  usually  lie  in  the  self-interest  of  the  parties 
by  enhancing  the  international  order,  supporting  political  or 
territorial  integrity,  or  improving  military  security  and 
r. derating  defense  costs.  Once  negotiated  and  ratified,  the  weak 
link  in  any  neutrality  agreement  is  the  effectiveness  of  the 
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formal  commitments  pro.ided  for  in  the  treaty  in  tne  face  of 
political  realities..  Since  neutralization  is  lik.ely  to  rc-ip resent 
only  a  compromise  agreement  between  the  contracting  parties, 
unilateral  action  to  maintain  neutralilty  inevitably  raises 
questions  of  p.artiality  and  "tend  to  destroy  a  neu.t  ra  1 1  za  1 1  on 
arrangement  under  the  guise  of  enforcing  it."'^ 

THE  PANAMA  CANAL 

A  review  of  the  history  of  the  F'anama  Canal  in  terms  of 
neut ra 1 1 zat 1 on  provides  not  only  the  background  with  which  to 
examine  the  1977’  treaty,  but  gives  a  frame  of  reference  for 
considering  US-Panaman i an  relations. 

The  Beginning 

The  California  gold  rush  of  the  1840s  created  the  economic 
incentive  for  the  development  of  a  modern  transportation  system 
across  the  Isthmus  of  Panama.  Great  Britain,  the  world's 
greatest  sea  power  at  the  time,  was  also  interested  in  the 
commercial  prospects  of  a  new  trade  route  to  the  Pacific,  and  had 
already  entered  into  an  agreement  with  Colombia  to  guarantee 
transit  across  the  isthmus.  The  mutual  interests  of  the  US  and 
Great  Britain  led  to  the  Clayton-Bulwer  Convention,  signed  19 
April  1850.  This  agreement  established  the  neutral  character  of 
any  future  ship  canal  that  might  be  constructed  between  the 
Atlantic  and  Pacific  Oceans.  The  US  and  Great  Britain  declared 
that  neither  would  seek  exclusive  control  over  any  such  canal, 
and  neither  would  fortify  or  occupy  any  part  of  Central  America. 
In  case  of  war  between  the  two  parties,  they  agreed  not  to 
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blockade,  detain  or  capture  each  other's  ships  within  the  canal. 
They  -further  aqreed  that  a-tter  such  a  can  ad  was  complerea,  they 
would  "protect  it  -from  interruption,  seizure,  or  unjust 
con  f  1  5ca  t  i  isn  ,  and  ...  quarantee  the  neutrality  thereo-f,  so  that 
the  said  Canal  aiay  forever  be  open  and  free..."  The  treaty 
concluded  by  establishing  a  "general  principle  ...  that  the  same 
Canals,  or  railways,  being  open  to  the  citizens  and  subjects  of 
the  United  States  and  Great  Britain  on  equal  terms,  shall,  also, 
be  open  on  like  terms  to  the  citizens  and  subjects  of  every  other 
State  which  is  willing  to  grant  thereto,  such  protection  as  the 
United  States  and  Great  Britain  engage  to  afford."  Besides 
articulating  the  precept  of  neutrality  for  an  isthmian  canal,  the 
Clayton-Bulwer  treaty  also  established  the  precedent  of  inviting 
other  states  to  accede  to  the  principles  and  objectives  of  the 
treaty . 

While  an  American  company  completed  construction  of  an 
isthmian  railway  between  Colon  and  Panama  City,  a  Frenchman 
pursued  his  dream  of  building  a  canal  through  the  Isthmus  of 
Suez.  Under  Ferdinand  de  Lesseps,  who  would  later  fail  in 
Panama,  the  Suez  Maritime  Canal  Company  completed  a  canal  across 
Suez  and  opened  it  to  traffic  in  1869.  But  it  was  not  until 
nearly  20  years  later  that  an  international  agreement  on  the 
neutral  character  of  the  Suez  Canal  was  reached.  The  agreement, 
the  1888  Convention  of  Constantinople,  provided  regulations  and 
enforcement  provisions  deemed  necessary  to  keep  the  canal  always 
"free  and  open,  in  time  of  war  as  in  time  of  peace,  to  every 
vessel  of  commerce  or  of  war,  without  distinction  of  flag..." 
Other  provisions  delineated  the  terms  under  which  belligerent 
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warships  could  use  the  canal.  The  Convention  preserved  E'3>pt  s 
sovereign  rights  and  charged  Egypt  with  the  responsibility  o-f 
insur  ing  the  pr^otection  o-f  the  canal,  under  the  supervision  o-f  an 
1  n  t  e rn a  1 1  on 1  c omm  i  ss  i  on  .  “ 

The  rise  o-f  American  naval  power  and  acquisition  of  overseas 
territories  incident  to  the  Span ish-Amer ican  War  enabled  the  US 
to  -fill  the  vacuum  in  Centr'al  America  created  by  the  Royal  Niivy  s 
withdrawal  -from  the  Western  Hemispher'e  and  the  -failure  o-f  de 
Lessep ' s  French  Panama  Canal  Company  in  1893.  This  transition 
was  r'ecogniced  in  the  Hay-Paunce-fote  Treaty  o-f  1901.  The  US  and 
Great  Br-'itain  agreed  that  the  1850  Clay ton-Bulwer  Treaty  was 
superseded  "without  impairing  the  general  principle'  of 
neutralization  established  in  Article  VIII  of  that  Convention," 
and  that  a  canal  could  be  constructed  by  the  US  alone.  The  US 
was  granted  the  exclusive  right  of  regulating  and  managing  the 
canal.  The  US  adapted,  "as  the  basis  of  the  neutralization  of 
such  ship-canal,  the  following  Rules,  substantially  as  embodied 
in  the  Convention  of  Constantinople  ...  The  Canal  shall  be  free 
and  open  to  the  vessels  of  commerce  and  of  war  of  all  nations 
observing  the  Rules,  on  terms  of  equal  equality  ...  the  Canal 
shall  never  be  blockaded,  nor  shall  any  right  of  war  be  exercised 
nor  any  act  of  hostility  be  committed  within  it.  The  United 
States,  however,  shall  be  at  liberty  to  maintain  such  military 
police  along  the  canal  as  may  be  necessary  to  protect  it  against 
lawlessness  and  disorder."  Additional  rules  restricted 
provisioning,  troop  movement,  and  length  of  stay  within  the  canal 
and  adjacent  waters  for  belligerent  naval  ships.* 
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The  pc  1  1 1;  I.  ca  1  m-ach  i  nat  i  ons  of  Philippe  Bunau-Var  1 1  la,  a 
former  director  and  the  chief  stockholder  of  the  defunct  Frencn 
Panama  Canal  Compc^ny,  with  the  complicity  if  not  encouragement  of 
certain  US  officials,  culminated  in  Panama  s  independence  from 
Colombia  and  the  Ha y -Bun a u  Varilla  Treaty  of  1903.  In  return  for 
the  US  guarantee  of  Panamanian  independence,  Panama  granted  to 
the  US  "in  perpetuity  the  use,  occupation  and  control  of  a  zone 
of  land  ...  for  the  construction,  maintenance,  operation, 
sanitation  and  protection  of  said  Canal,"  and  "all  the  rights, 
power  and  authority  within  the  zone  ...  which  the  United  States 
would  possess  and  exercise  if  it  were  the  sovereign..."  (Article 
III).  With  respect  to  the  international  character  of  the  canal, 
Article  XVIII  provided  that  "the  Canal,  when  constructed,  and  the 
entrances  thereto  shall  be  neutral  in  perpetuity,  and  shall  be 
opened  upvon  the  terms  provided  for  by  .  .  .  the  treaty  entered  into 
by  ...  the  United  States  and  Great  Britain  on  November  18, 

1 90 1 .  "  ^ 

The  Hay-Bunau  Varilla  Treaty  set  the  pattern  for  US- 
Panamanian  relations  and  fueled  anti-American  sentiment  in  Panama 
for  the  next  75  years.  Panama  tended  to  interpret  the  treaty  as 
narrowly  as  possible,  insisting  that  the  US  was  entitled  to 
sovereign  rights  only  to  the  extent  essential  for  the  canal  s 
construction,  maintenance,  sanitation  and  protection.  The  US  was 
more  inclined  to  interpret  the  treaty  more  broadly,  and  gradually 
came  to  identify  canal  defense  with  defense  of  the  Western 
Hemisphere.® 
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T  h)  e  Challenge  o  f  W  a  i- 

The  Dpe-;ning  q1-  the  F'anama  Canal  to  trattLi::  in  1.914  coinci.decj 
with  the  outbreak  a-f  the  -first  World  War  in  Europe,  and  provided 
a  sense  o-f  ui'gency  to  questions  concerning  the  canal  s  neutral 
status.  As  fair  as  these  questions  are  concerned,  the  situations 
in  World  War  I  and  II  are  essentially  identical.  In  both  wars, 
the  US  remained  a  neutral  state  for  some  time  after  the  outbreak 

of  hostilities  in  Europe.  In  each  case,  the  US  met  the 

anticipated  challenges  to  the  canal's  neutrality  and  defenses 
through  a  series  of  executive  orders,  legislative  acts,  and  Canal 
Zone  regulations. 

There  was  no  question  as  to  the  US  right  to  defend  the  canal 

so  long  as  the  US  remained  a  non-belligerent.  The  1903  Treaty 

had  granted  to  the  US  the  right  "at  any  time  to  employ  armed 
forces  for  the  safety  or  protection  of  the  Canal."*’  The  legal 
right  of  a  neutral  state  to  take  military  action  to  defend  itself 
had  long  been  recognised  in  international  law.  Accordingly,  in 
addition  to  the  General  Proclamation  of  Neutrality  (issued  4 
August  1914),  other  proclamations  which  specifically  addressed 
the  canal  were  ordered  by  President  Wilson.  The  Secretary  of  War 
instructed  the  Governor  of  the  Canal  Zone  on  22  August  1914  to 
obtain  written  assurances  from  the  commanding  officers  of  ships 
belonging  to  belligerents  that  they  would  adhere  to  all  canal  and 
harbor  regulations  before  allowing  them  to  transit.  The 

numerous  rules  and  regulations  specified  in  great  detail  which 
acts  were  prohibited  or  restricted  in  the  Canal  Zone  by  each  of 

The  neutrality  proclamations,  in 

1 1 


the  various  classes  of  ships 


addition  to  -pro  i  d  j.  nq  for  more  stringent  control  of  the  cjiial,, 
were  intended  to  prepare  for  even  tighter  control  p rocedure  :-5 
should  the  US  enter  the  war.*-^ 

The  US  declaration  of  war  on  6  April  1917  brought  with  it 
new  problems  as  to  the  legitimacy  of  continueid  neutrality  of  the 
canal.  Although  the  canal  had  been  declared  "neutral  in 
perpetuity,"  was  it  now  considered  to  be  the  territory  of  a 
tael  1 1 gerent? 

The  issue  of  a  belligerent's  right  of  defense  and 

neut ra 1 1 za t i on  of  the  canal  had  first  been  raised  in  1900  during 

Senate  debate  on  the  first  draft  of  a  treaty  which  later  became 

the  Hay-Pauncef ote  Treaty.  Referring  to  the  revised  proposal  in 

a  letter  to  Secretary  of  State  Hay  on  2  October  1901,  the 

American  Ambassador  in  London  wrote  that  the  canal  could  be  "ours 

to  build  ...  to  own,  control  and  govern  -  on  the  sole  condition 

of  its  being  always  neutral  ...  except  that  i f  we  get  into  a  war 

with  any  nation  we  can  shut  their  ships  out  and  take  care  of 

ourse 1 ves . " ‘ “  The  US  interpretat ion  of  the  neutrality  provisions 

of  the  1901  treaty  is  further  revealed  in  a  letter  from  Secretary 

Hay  to  Senator  Cullom  on  12  December  1901: 

The  obvious  effect  of  these  changes  is  to  reserve 
to  the  US,  when  engaged  in  war,  the  right  and  power 
to  protect  the  Canal  from  all  damage  and  injury  at 
the  hands  of  the  enemy,  to  exclude  the  ships  of 
such  enemy  from  the  use  of  the  Canal  while  the  war 
lasts  and  to  defend  itself  in  the  waters  adjacent 
to  the  Canal  the  same  way  as  in  any  other  waters, 
without  derogation  in  other  respects  of  the 
principles  of  neutrality  established  by  the 
treaty. 

Regardless  of  the  legal  issues  involved,  practical 
considerations  for  the  defense  of  the  canal  immediately  brought 
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about  iTiore  stringent  control  procedures.  The  Commanding  General 
in  the  Canal  Zone  was  directed  by  an  Executive  Order  issued  9 
April  1917  to  assume  exclusive  authority  and  to  eisercise 
exclusive  control  over  the  Panama  Canal  and  Canal  Zone.  A 

proclamation  issued  23  May  1917  implemented  additional 
regulations  which  prohibited  enemy  vessels  -from  the  Canal  Zone 
without  the  consent  of  canal  authorities.  Additionally,  the  US 
Navy  established  defensive  sea  areas  seaward  of  the  canal  s 
entrances  and  prohibited  traffic  in  these  areas  during  hours  of 
darkness.  All  previous  neutrality  rules  applicable  to  ships 
belonging  to  belligerents  were  amended  to  exclude  US  ships. 
However,  the  proclamation  made  no  distinction  between  hostile 
belligerents  and  allied  friendly  belligerents.^* 

The  US's  refusal  to  distinguish  between  friendly  and  enemy 
vessels  with  respect  to  wartime  neutral ilty  measures  strengthened 
the  canal's  neutral  standing  in  international  law  even  if  it  did 
inconvenience  allies.  The  US  carefully  weighed  the  practical 
need  for  adequate  dcefense  measures  to  protect  the  canal  with  the 
legal  decisions  rendered  by  the  State  Department  to  protect  the 
canal's  neutral  character.  Thus  tl.e  US  seized  six  German 
merchant  vessels  lying  to  in  the  Canal  Zone  when  war  was  declared 
as  a  sovereign  right  to  confiscate  enemy  vessels  within  its 

jurisdiction  -  and  by  the  1903  treaty  with  Panama,  though  not 

the  sovereign,  the  Canal  Zone  was  most  definitely  under  US 
jurisdiction.  On  the  other  hand,  Great  Britain's  request  for  the 
unlimited  use  of  Canal  Zone  repair  facilities  by  the  Royal  Navy's 
Pacific  Squadron  was  rejected  by  the  US  State  Department  since 
the  ships  could  not  be  certified  as  being  in  actual  distress,  a 
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r eg  u  1  a  1 1  on  b  .  ^ 


c  o n  ti  i  t  i  o n  i  ■  e u  i  r e d  b  y  US  n e u  1 1  - a  1 1 1  y 

The  US  managed  a  delicate  balancing  act  between  the  two 
sometimes  conflicting  objectives  of  defending  the  canal  and  of 
preserving  its  neutral  status.  That  no  one  challenged  or 
objected  to  the  war  time  regulations  imposed  by  the  US  as  a 
precondition  for  using  the  canal  is  evidence  that  the  US,  within 
the  constraints  of  legitimate  security  measures,  upheld  the 
principle  of  neutralisation  intended  by  the  1903  treaty, 

In  the  interwar  years  the  US  became  the  "good  neighbor"  and 
espoused  a  policy  of  mutual  respect  and  nonintervention  in  the 
hemisphere.  Efforts  to  improve  relations  with  Panama  resulted  in 
the  General  Treaty  of  Friendship  and  Cooperation  (Hull-Alfaro 
Treaty),  signed  2  March  1936.  The  treaty  did  not  abrogate  the 
basic  relationship  embodied  in  the  1903  treaty,  but  it  did 
restore  some  of  the  rights,  dignity  and  land  that  Panama  had 
given  up  previously.  The  treaty  did  cancel  the  US  guarantee  of 
Panama's  independence  and  moderated  the  terms  under  which  the  US 
could  take  action  in  defense  of  the  canal.  Article  X  of  the 
treaty  provided  that  "In  case  of  an  international  conflagration 
or  the  existence  of  any  threat  ...  Any  measures,  in  safeguarding 
such  interests,  which  shall  appear  essential  to  one  Government  to 
take,  and  which  may  affect  the  territory  under  the  jurisdiction 
of  the  other  Government,  will  be  the  subject  of  consultation 
between  the  two  Governments.  " Not  until  Panama  acknowledged 
that  the  US  "need  not  delay  action  to  meet  the  emergency  pending 
consul tation "  but  should  consult  with  Panama  "as  soon  as  it  may 
be  possible"  did  the  US  Senate  consent  to  ratification.*’® 
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U3  preventive  measuree  to  prctect  the  canal  s  operation  and 
n  e  n  t  r  a  i.  1 1  fc  y  d  u  r  l  n  g  t  h  e  S  e  c  o  n  d  W  o  i  '■  1  d  W  a  r  e-  r  e  s  i  m  i  1  a  i '  t  o  t  h  o  s  e 
taken  earlier.  On  5  September  1939,  President  Roosevelt  issued 
t  w  G  p  f '  o  c  1  a.  rn  a  1 1  o  n  s ,  one  a  gene  r  a  1  p  r  o  c  1  a  rn  ca  t  i  q  n  o  f  n  e  u  t  r  a  1  i  t  y  ,  the 
other  prescribed  neutrality  regulations  in  the  Canal  Zone.  These 
were^  followed  by  a  succession  of  ever  more  detailed  regulations. 
Neutrality  rules  were  rigidly  but  impartially  enforced,  and  "no 
objection  was  raised  by  the  US  in  the  second  World  War  during  its 
own  neutral  ilty  to  the  patssage  through  the  Panama  Canal  of 
belligerent  armed  merchantmen,  or  of  belligerent  or  neutral 
vessels  carrying  contraband  of  war  to  the  warring  Powers.  " 

One  exception  to  the  US's  impartial  enforcement  of  its 
neutrality  procedures  is  recorded  in  the  case  of  a  group  of 
Japanese  merchant  vessels  that  entered  Cristobal  on  9  July  1941 
for  transit  to  the  Pacific.  The  US  had  coincidentally  learned 
that  Japan  had  recalled  its  ships  for  a  "major  military  effort" 
and  ordered  those  in  Atlantic  ports  to  be  west  of  the  Panama 
Canal  by  1  August.  The  War  Department  instructed  canal 
authorities  that  because  of  urgent  maintenance  then  in  progress, 
canal  traffic  was  to  be  limited  and  that  no  Japanese  vessel  was 
to  transit  until  further  notice.  The  Japanese,  informed  that 
there  would  be  some  delay,  waited  a  few  days,  then  steamed  back 
out  into  the  Atlantic.  Afterward,  Secretary  of  State  Welles 
justified  the  US  action  on  the  basis  of  the  Japanese  aggression 
in  the  Pacific  that  threatened  the  supply  of  US  raw  materials  and 
the  Philippines,  also  threatened  US  security  worldwide. 

As  war  loomed  nearer,  US  port  authorities  were  directed  to 
take  possession  of  foreign  vessels  lying  idle  in  American  waters 
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in  order  to  prevent  crews  from  sabotaging  their  ships  oi" 
obstructing  navigation.  Tne  order  applied  to  ships  in  the  Canal 
Zone,  and  the  largest  ship  to  be  seised  was  an  Italian  passenger 
ship,  the  C. o n t e  6 :i. a n c a iii a n o ,  dockside  in  Cristabal.“^ 

US-Pcinaman  1  an  relations  were  strained  during  the  -first  two 
years  of  the  war  due  in  large  measure  to  Panamas  President 
Arnulfo  Arias,  alleged  to  harbor  pro-German  sympathies.  Late  in 
1940,  the  US  consulted  with  Panama  to  gain  leasing  rights  to 
additional  land  sites  in  order  to  improve  the  air  defense 
capability  of  the  Canal  Zone.  Arias  balked,  demanding  what  the 
US  thought  to  be  excessive  compensation,  and  refused  to  negotiate 
in  good  faith.  Increasingly  frustrated  with  Arias'  delaying 
tactics,  one  US  foreign  service  officer  recommended  that  in  the 
"face  of  a  real  emergency,  'practical  considerations  should 
prevail  over  theoretical  ones,  '  implying  that  the  US  should  take 
over  the  bases  arb i trari ly. Arias  finally  acceded  to  the  US 
request  in  March  1941,  however  a  formal  agreement  was  not  signed 
until  October. 

The  defense  of  the  Panama  Canal  continued  to  be  a  security 
concern  throughout  the  war.  However,  US  security  measures  in  the 
Canal  Zone,  allied  naval  superiority  and  the  canal's  geographic 
isolation  from  the  two  theaters  of  war  provided  a  secure 
environment  for  uninterrupted  canal  operations  during  the  war 
years. 

THE  SUEZ  CRISIS  AND  THE  PANAMA  CANAL 

In  the  aftermath  of  World  War  II,  the  United  States,  despite 
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its  preaccupat icn  with  the  Soviet  threat,  sought  to  diffuse  a 
resur-gence  of  an  t  i -■■■■Amer  i  cam  i  em  and  discontent  with  a  new  treat;/ 
arrangement.  The  result,  the  Treatty  of  Mutuatl  Understanding  and 
C  o  o  p  e  r  a  1 1  o  n  ,  was  s  :i.  g  n  e  d  25  Jan  u  a  r  y  a  n  d  entered  i  n  t  o  f  o  i- '  c  e  2  3 
August  1955.  The  treaty  pirovided  some  symbolic,  largely 
fjecuniary  concessions  but  did  little  to  address  the  root  cause  cf 
the  problem.  The  American  presence  in  Panama,  protected  and 
privileged  in  the  Canal  Zone,  was  perceived  by  many  Panamanians 
as  incompatible  with  their  national  aspirations- 

Great  Britain  experienced  similar  pressures  in  the  Middle 
East.  In  Egypt,  the  forces  of  nationalism  and  Arab  unity  led 
Britain  to  re-examine  the  terms  of  a  1936  bilateral  agreement 
that  had  allowed  it  to  maintain  military  forces  in  Sue::. 
Aggravating  tensions,  Egyptian  customs  inspectors  began  to  search 
ships  and  sei;:e  cargo  bound  to  or  from  Israel.  E-iritain  was 
reluctant  to  agree  to  a  timetable  for  troop  withdrawal  due  to 
concern  for  the  tenuous  balance  of  power  in  the  Middle  Ec\st.  By 
October  1951,  Egyptian  frustrations  with  British  obstinacy 
resulted  in  Egypt's  unilateral  abrogation  of  the  treaty.  Britain 
rejected  Egypt's  declaration  and  promptly  sent  reinforcements  to 
Suez.  Tensions  mounted  as  nationalist  rhetoric  increased  and 
Egypt  expanded  the  search  and  seizure  of  Israeli  ships  and  cargo. 
Finally,  in  July  1954,  Egypt  and  Britain  reached  agreement  for 
the  withdrawal  of  all  British  forces  within  20  months  of  the 
signing.  The  agreement,  signed  19  October  1954,  afforded  Britain 
the  right  to  retain  some  parts  of  bases  in  Suez  ready  for 
immediate  use  by  British  forces  in  the  event  of  armed  attack  by 
an  outside  power  on  Egypt.  The  treaty  also  reaffirmed  the 
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con  t  rac  t  I,  n0  parties  cleterminat  ion  to  upnold  the  tenetc  ot  tne 
ISfciiS  Constantinople  Convention,  and  was  to  remain  in  force  tor 
seven  years.  Despite  this  reaf + i rmat i on  of  determinat ion ,  Egypt 
continued  to  interfere  with  Israeli  use  of  fcne  cansil. 

As  Britain  withdrew  forces  from  Suer,  Egypt  under  Niisser  s 
leadership  began  to  cultivate  contacts  with  the  Soviet  Union.  By 
September  1955,  Nasser  had  arranged  an  arms  deal  with  the  Soviet 
Union  and  Czechoslovakia  for  fighters,  tanks  and  artillery  in 
exchange  for  Egyptian  cotton.  In  May  1956,  Egypt  formally 
recognized  the  People's  Republic  of  China;  a  month  later,  the 
last  of  the  British  forces  withdrew. 

The  stage  was  now  set  for  confrontation.  Britain  and  the  US 
withdrew  an  earlier  offer  to  finance  the  Aswan  High  Dam  on  19 
July  1956.  One  week  later,  Nasser  ordered  the  nat ional i zat ion  of 
the  Suez  Maritime  Canal  Company  and  announced  that  canal  revenues 
would  be  used  to  finance  the  dam  project.  Canal  employees  were 
ordered  to  continue  working,  and  shareholders,  mainly  British  and 
French,  were  promised  compensat ion .  As  the  concession  to  the 
Canal  Company  were  due  to  expire  in  1968  anyway,  and  as  long  as 
shareholders  were  fairly  compensated,  nationalization  was  not  at 
the  heart  of  British  concern.  Rather,  they  and  the  French  were 
worried  about  Egyptian  intentions  with  respect  to  freedom  of 
navigation  of  the  canal.  Britain  and  France  planned  a  joint 
military  operation  while  a  flurry  of  diplomatic  activity  in 
London  failed  to  produce  an  acceptable  compromise.  Meanwhile, 
British  and  French  canal  employees,  including  most  of  the 
qualified  canal  pilots,  left  Egypt. 
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On  29  October  195.^),  Israeli  forces  attacked  E'^ypt  and  be  ad  el 
f  o  r  t  h  e  Suez.  T  w  o  d  a  y  s  late  r  ,  B  i  •'  1 1  i  5  hi  a  ri  d  F  r  le  n  c  h  t-  o  r  c  e  s 
bombarded  Egyptian  airfields.  By  3  November,  the  canal  was 
unnav  1  qab  le.  After  British  and  French  pariit  r  ooper  s  deployed,  and 
under  intense  internat  iona.I  and  US  pressure,  all  parties  agreed 
to  a  cease-fire  on  6  November.  A  UN  pesice  keeping  force  deployed 
to  Egypt,  and  by  22  December  all  British  and  French  troops  had 
w  1  thdr awn . 

Although  Egypt  suffered  the  most  casualties  and  damage,  the 
British  and  French  suffered  greatly  diminished  prestige.  Egypt 
retained  control  over  the  canal  while  British  and  French  salvage 
teams  cleared  the  canal  of  more  than  40  sunken  ships.  Egypt 
rtesumed  and  expanded  the  nationalization  of  foreign  businesses. 
The  canal  reopened  to  international  shipping,  except  to  Israeli 
commerce,  in  April  1957.  Egypt  justified  discriminat ion  against 
Israel  on  the  basis  of  the  state  of  war  that  existed,  and  on  the 
1888  Convention  that  gave  Egypt  the  right  to  take  whatever 
measures  necessary  to  guarantee  its  security.  Ten  years  after 
reopening,  the  Suez  Canal  again  became  a  casualty  of  war.  The 
Six  Day  War,  5-10  June  1967,  closed  the  canal,  and  the  1973  Yom 
Kippur  War  kept  it  blocked.  Not  until  5  June  1975,  after  eight 
years  of  closure,  did  the  canal  resume  normal  operations.  Egypt 
continues  to  exercise  exclusive  sovereign  rights  over  the  canal. 

The  Suez  Crisis,  coming  on  the  heels  of  the  new  treaty 
between  the  US  and  Panama,  naturally  led  to  comparisons  of  the 
two  canals  with  respect  to  their  international  legal  standing. 
Secretary  of  State  Dulles  was  quite  clear  in  refuting  any 
s  i  m  i  1  a  r'  i  t  y ! 
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Quest.i.  on:  lir.  Secfetary.  there  seems  to  l"iave 

arisen  in  Panaiiia  some  af'ea  of  misunderstanding  between 
that  government  and  ours  as;  to  what  tt.e  Panama  Tr'eaty 
(of  1955)  does  ...  if  you  could  comment  on  that 
s i tuat 1  on  ? 


Answei-:  ...  there  has  been  a  good  deal  of 
speculation  as  to  possible  simi lari  ties  between  the 
S  u  e ;;  C  a  n  a  1  and  t  hi  e  P  a  n  a  m  a  Canal.  Actually,  the 
situation  13  toteilly  dissimilar  in  two  vital  respects. 
First,  the  judicial,  the  legal  aspect  of  the  problem. 
The  Sues  Canal  by  the  Treaty  of  1888  is  inter¬ 
nationalized.  The  Panama  Canal  is  a  waterway  in  a  zone 
where,  by  treaty,  the  US  has  all  the  rights  which  it 
would  possess  if  it  were  the  sovereign  ...  And  there  is 
no  international  treaty  giving  other  countries  any 
r i g  1 )  t  s  ... 

Now  the  second  aspect  of  the  matter,  ...  ,  is  the 

practical  situation.  In  the  case  of  the  Suez  Canal  a 
large  number  of  countries,  whose  very  livelihood  almost 
depends  upon  the  free  and  efficient  and  irapartial 
operation  of  the  canal,  are  in  fact  gravely  disturbed 
bejcause  they  fear  that  there  will  not  be  that  kind  of 
operation  and  that  there  lifeline  -  and  to  them  it  is 
almost  literally  a  lifeline  -  that  their  lifeline  may 
be  cut.  As  far  as  I  am  aware,  no  country  anywhere  in 
the  world  fears  that  its  economy  is  jeopardized  by 
possible  misuse,  abuse,  of  our  rights  in  the  Panama 
Canal . 


The  differences  between  the  two  canals  were,  at  the  time, 
far  more  abundant  than  the  few  similarities.  Latin  America  and 
Panama  have  provided,  in  stark  contrast  to  the  turmoil  of  the 
Middle  East  and  Egypt,  a  relatively  stable  regional  environment 
for  an  internat ional  waterway.  Sovereignty  over  the  Suez  Canal, 
and  responsibility  for  insuring  it  remained  always  "free  and 
open,  in  time  of  war  as  in  time  of  peace,  to  every  vessel 
were  reposed  in  Egypt  by  internat ional  convention.  Within  the 
Panama  Canal  Zone,  the  US  exercised  all  rights  "as  if  it  were  the 
sovereign"  according  to  a  bilateral  treaty  with  Panama. 

Nevertheless,  Dulles  may  have  ignored  a  fundamental 


similarity.  Each  canal  is  a  manmade  waterway  that  slices  through 
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pei  cei  -^£r|  as  imp  ing  i. iig  on  Ehe  sovereign  rights  and  as  sci-vi.v;  'sp 
■frustrate  the  national  aspirations  and  full  economic  development 
of  the  hast  nation.  With  the  passage  of  time,  the  distinctions 
between  the  fci'jo  waterways  ha-ve  blurred  and  have  become 
oversnadowE-d  by  this  fu.nda.iriental  similarity.  By  the  Spr'ing  of 
1978,  US  Senate  ratification  of  the  Panama  Canal  Treaaty  would 
rejmo ve  once  and  for  all  any  lingering  doubts  with  respect  to 
sovereign  rights  in  the  land  and  water  areas  adjacent  to  the 
canal.  Moreover,  upon  treaty  enpiration  on  31  December  1999, 
Panama  will  assume  full  responsibility  for  the  management, 
operation,  maintenance,  and  regulation  of  the  Panama  Canal,  and 
only  Panama  will  maintain  military  forces  within  its  territory. 

The  remaining  historical  difference  between  the  Suez  Canal 
and  the  Panama  Canal  lies  in  the  realm  of  geopolitics  and 
regional  conflict.  Developments  in  Central  America  since 
ratification  of  the  Panama  Canal  Treaties  point  to  mounting 
regional  instability  and  serious  challenges  to  the  canal's 
permanent  neutrality  and  oper'cition  after  the  turn  of  the  century. 
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CHAF-TER  III 


THE  NEUTRALITY  TREATY  AND  THE  FUTURE 

The  range  of  challenges  to  the  F'anama  Canal  s  operation  and 
regime  of  neutrality  after  1999  are  certain  to  be  broader,  more 
diverse,  and  more  challenging  than  those  encountered  during  the 
canal  a  -first  75  years.  Conversely,  a  significant  capability  of 
the  United  States  to  respond  militarily  will  be  lost  with  the 
withdrawal  of  US  forces  not  later  than  1999.  What  can  threaten 
the  canal?  Regional  conflicts.  Communist  insurgencies,  nuclear- 
free  zones,  zones  of  peace,  the  war  on  drugs,  the  Latin  America 
debt  crisis,  environmental  concerns,  international  terrorism, 
civil  disobedience  and  political  unrest,  fierce  economic 
competition,  and  a  host  of  other  problems  will  challenge  the 
political  leadership  and  national  resources  of  all  countries. 
Because  many  of  these  2l5t  century  problems  will  affect  Panama 
and  Central  America,  it  is  prudent  to  consider  now  the  most 
likely  threats  to  the  canal,  and  how  the  US  might  respond  in 
terms  of  the  Neutrality  Treaty. 

THE  NEUTRALITY  TREATY  OF  1977 

In  considering  the  treaty  and  related  amendments, 
conditions,  reservat ions,  and  understandings,  it  is  important  to 
note  which  country  has  the  active  role  in  the  essential 
provisions.  The  one  sentence  preamble  states  that  the  US  and 
Panama  "have  agreed  upon  the  following...,"  but  it  is  F'anama  in 
the  first  two  articles  that  "declares  that  the  Canal,  as  an 


international  transit  waterway,  sha^ll  be  permanen  1 1  v  neutral..” 
and  "declares  the  neutrality  of  the  Canal  in  order  that  ooth  in 
time  of  peace  and  in  time  o-f  war  it  shall  remain  secure  and  open 
to  peaceful  transit  by  the  vessels  of  ail  nations  on  terms  of 
entire  equality..."  Article  III  delineates  rules  to  insure  the 
security,  efficiency  and  maintenance  of  the  canal  and  states: 

(e)  Vessels  of  war  and  auxiliary  vessels  of 
al,l  nations  shall  at  all  times  be  entitled  to  transit 
the  Canal,  irrespective  of  their  internal  operation, 
mieans  of  propulsion,  origin,  destination  or  armament, 
without  being  euD.iected,  as  a  condition  of  transit, 
to  inspection,  search  or  survei 1  lance.  However,  such 
vessels  may  be  required  to  certify  that  they  have 
complied  with  al!*  applicable  health,  sanitation  and 
quarantine  regulations.  In  addition,  such  vessels 
shall  be  entitled  to  refuse  to  disclose  their 
internal  operation,  origin,  armament,  cargo  or 
dest  inat  ion .  *• 

The  maintenance  provisions  of  the  treaty  are  provided  in 
articles  IV  and  V,  and  are  subject  to  amplification  by  various 
amendments,  conditions  and  understand ings.  According  to  article 
IV,  both  the  US  and  Panama  agree  "to  maintain  the  regime  of 
neutrality  established  in  this  Treaty,  which  shall  be  maintained 
in  order  that  the  Canal  shall  remain  perrrianent ly  neutral,..." 
Amendment  (1)  pertains  to  this  article  and  provides  "a  correct 
and  author  i  tat  i  ve  statement  of  ceirtain  rights  and  duties  of  the 


Part i es " ; 


...The  correct  interpre tat  ion  of  this  principle  is 
that  each  of  the  two  countries  shall,  in  accordance 
with  their  respective  const i tut ional  processes,  defend 
the  Canal  against  any  threat  to  the  regime  of 
neutrality,  and  consequently  shall  have  the  right  to 
act  against  any  aggression  or  threat  directed  against 
the  Canal  or  against  the  peaceful  transit  of  vessels 
through  the  Canal. 

This  does  not  mean,  nor  shall  it  be  interpreted 
as,  a  right  of  intervention  of  the  United  States  in 
the  internal  affairs  of  Panama.  Any  United  States 
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ac  t  )  on  will,  be  directed  at  insuring  that  the  Canal  will 
remain  open,  secure,  and  accessible,  and  it  ;=ha.  11  never 
be  d  u- ' e c  t  e d  a q a  ins  t  t h e  t e r  r  i  t o r- 1  a  1  i  n  t e g  r'  j.  t  y  o r' 
political  independence  of  Panama,^ 

Additionally,  an  "understanding”  applicable  to  this  article 
rei  ter  Sites  that 


...either  ot  the  two  Parties  to  the  Treaty  may,  in 
accordance  with  its  constitutional  processes,  take 
unilateral  action  to  defend  the  Panama  Canal  against 
any  threat,  as  determined  by  the  Party  taking  such 
t  i  on  . 

Article  V  makes  reference  to  the  termination  of  the  Panama 
Canal  Treaty  to  reiterate  that  after  1999,  only  Panama  may 
operate  the  canal  and  maintain  military  forces  within  its 
borders.  Not  only  must  US  forces  have  been  withdrawn  by  that 
time  (unless  a  new  treaty  provides  for  a  US  military  presence), 
but  no  other  foreign  military  forces  or  installations  may  be 
maintained  in  Panama.  This  article  is  subject  to  amplification 
by  the  "De  Concini  reservation"  that  became  a  condition  for 
Senate  ratification: 

...if  the  Canal  is  closed,  or  its  operations  are 
interfered  with,  the  United  States  of  America  and  the 
Republic  of  Panama  shall  each  independently  have  the 
right  to  take  such  steps  as  each  deems  necessary,  in 
accordance  with  its  constitutional  processes,  including 
the  use  of  military  force  in  the  Republic  of  Panama,  to 
reopen  the  Canal  or  restore  the  operations  of  the 
Canal,  as  the  case  may  be."* 

Keeping  in  mind  that  Panama  agreed  in  the  protocol 
exchanging  ratifications  that  the  treaties  were  to  be  applied 
together  with  the  amendments,  etc.,  the  US  clearly  has  the  right 
and  the  responsibility  to  take  unilateral  action  and  to  use 
military  force  if  necessary.  The  only  caveat  to  independent  US 
action  is  that  it  must  not  be  directed  against  the  territorial 
integrity  or  political  independence  of  the  Republic  of  Panama. 


Article  VI  of  the  Neutrality  Treaty  entitleni:  the  U5  and 
Panamanian  nav-al  and  auxiliary  vessels  to  expeditious  transit. 

This  was  interpreted  in  the  Senate  s  resolution  as  meaning 
"without  any  impediment,  with  expedited  treatment,  and  in  case  of 
need  or  emergency,  to  go  to  the  head  ot  the  line.,."= 

Determinat  ion  o-f  need  is  to  be  made  by  tne  nation  operating  the 
vesse 1 . ^ 

The  -final  article  o-f  the  treaty  which  bears  directly  on 
permanent  neutrality  is  article  VII.  This  article  invites  all 
the  nations  o-f  the  world  to  join  a.  protocol  in  which  they  may 
acknowledge  the  objectives  o-f  the  treaty  cind  their  agreement  to 
respect  the  regime  o-f  neutrality.  To  date,  36  nations,  including 
the  Soviet  Union,  have  became  parties  to  the  protocol.'^  This 
protocol  does  not  make  the  Neutrality  Treaty  a  multi-lateral 
agreement  as  was  the  1888  Constantinople  Convention,  but  it  does 
place  it  clearly  in  the  international  arena  as  a  matter  o-f 
legitimate  interest  and  diplomatic  scrutiny. 

CURRENT  PROBLEMS 

Treaties  tend  to  be  interpreted  in  ways  that  support  the 
national  objectives  o-f  the  contracting  parties.  In  the  case  of 
the  Neutrality  Treaty,  as  long  as  the  two  sets  of  national 
objectives  are  in  fundamental  agreement,  the  treaty  stands  a  good 
chance  of  achieving  its  stated  purpose.  However,  when  the  two 
sets  of  national  objectives  are  not  aligned  or  begin  to  diverge, 
it  can  be  expected  that  the  agreement  will  become  increasingly 
difficult  to  maintain. 
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What  are  the  national  objectives  with  respect  to  the 
Neutrality  Treaty"'  Simply  stated,  the  U.3.  wants  u.n  impeded  uce 
of  the  international  waterway  that  crosses  the  Isthmus  ot  Panama 
for  itself  and  its  allies  and  trading  partners.,  What  does  Panama 
want?  Without  cioubt,  the?  canal  is  Panama  s  chief  economic 
resource  etnd  its  uninterrupted  operation  is  in  Panama  s  own  best 
interest.  But  there  is  an  additional,  larger  dimension  to 
Panama's  treaty  objectives,  and  that  is  the  issue  of  national 
sovereignty. 

The  fundamental  assumption  on  which  the  Neutrality  Treaty 
rests  is  that  of  US-Panaman ian  cooperation.  The  1977  treaties 
recQgnir.ed  that  "Today,  our  best  way  of  insuring  permanent  access 
to  the  canal  is  not  our  exclusive  or  perpetual  control  of  its 
operation,  but  rather  the  active  and  harmonious  support  of  the 
Panamanian  population."*  With  active  Panamanian  support  and 
under  the  banner  of  permanent  neutrality,  the  U.S.  can  provide 
super  power  resources  to  protect  the  canal  from  the  most 
probable,  though  not  all,  threats.  Without  Panamanian  support, 
the  U.S.  is  severly  handicapped. 

The  treaties  have  been  in  force  for  nearly  ten  years  and 
US-Panaman ian  relations  have  not  always  been  harmonious. 

Relations  began  a  sharp  worsening  trend  in  1937  with  allegations 
that  General  Noriega  was  involved  in  drug  trafficking  and  other 
illegal  activities.  In  February  1983,  Noriega  was  indicted  by 
federal  grand  juries  in  Florida  on  drug  trafficking  and 
corruption  charges.  Intense  US  diplomatic  and  economic  pressure 
to  force  Noriega's  ouster  has  seriously  damaged  the  Panamanian 
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economy,  aroused  an t i -Amer i can  sentiment,  and  has  been 
unsuccessful.  In  the  United  States,  new  public  attenri, on  is 
focusing  on  a  revaluation  of  the  1977  treaties;.  F'resident  Reagan 
opined  two  days  before  leaving  office  that  the  US  should 
reconsider  tJie  treatiess  if  Noriega  remains  in  power.''  A 
conservative  group  has  urged  President  Bush  to  notify  Panama  that 
US  troops  will  not  be  withdrawn  until  a  democratic  governmeent  is 
elected  to  replace  Noriega.  Noriega  has  repeatedly  said  "the 
forces  that  support  the  regime  will  not  give  up  the  presidency  or 
the  military  command  until  the  military  withdrawal  of  the  United 
States  in  the  year  2000."^*-  A  "military  declaration"  issued  by  a 
group  of  captains  in  the  Panama  Defense  Forces  (PDF),  if 
representative  of  "the  forces  that  support  the  regime,"  indicates 
solid  support  for  Noriega  leadership. Meanwhile,  opposing 
selective  perceptions  and  interpretations  of  treaty  rights  and 
obligations  lead  to  charges  and  counter-charges  of  treaty 
violations  and  malicious  intent  to  destroy  the  agreement.  Within 
this  highly  cha'-'ged  antagonistic  atmosphere,  US-Panaman ian 
cooperation  becomes  largely  fictional  with  the  survival  of  the 
treaty  resting  on  the  soon  to  conclude  US  military  presence  in 
Panama. 


STRATEGIC  IMPLICATIONS 

The  most  contentious  issue  facing  US--Panamanian  relations 
and  the  Neutrality  Treaty  now  and  in  the  future  is  the  permanent 
right  of  the  U.S.  to  unilaterally  act  to  restore  the  canal's 
operation  and  neutrality.  Until  the  year  1999,  Panamanian 
attention  will  remain  fi)-!ed  on  the  U.S.  military  presence  in 
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Piinama.  Thereafter,  attention  will  impercept  ib  ly  shift  to  the 
Nejutral  i  ty  Trejaty  and  the  ever  present  threat  of  U.S. 
intervention.  As  General  Torrijos  reportedly  stated  at  the 
treaty  sign  ins  ceremony,  Panama  remeiins  under  "the  protective 
umbrella  of  the  Pentagon"  aind  the  Neutrality  Treaty  could  become, 
if  not  judiciously  administered,  an  "instrument  of  permanent 
intervention.  " The  potential  for  U.S.  unilateral  action  will 
be  sufficient  cause  to  incite  ant i-Amer ican ism  on  demand  for 
whatever  domestic  political  purpose  it  might  serve. 

There  are  numerous  scenarios  wherein  a  threat  to  the  canal 
might  suggest  U.S.  unilateral  action  and  the  tieie  of  military 
force.  Scenarios  include  isolated  acts  of  terrorism,  regional 
conflict  and  global  war,  and  Panamanian  domestic  turmoil.  In 
each  instance,  the  circumstances  must  be  examined  to  determine 
the  suitability,  feasibility  and  acceptability  of  using  U.S. 
military  forces  to  protect  the  canal. 

In  the  case  of  a  determined  terrorist  threat,  U.S.  forces  in 
Panama  would  provide  little  if  any  deterrent  value.  Conversely, 
a  U.S.  military  presence  in  Panama  might  attract  terrorist 
activity.  U.S.  forces  might  be  able  to  upset  a  terrorist  plot 
once  discovered,  but  not  necessarily  more  effectively  than  could 
a  properly  trained  and  equipped  Panamanian  police  force. 

At  the  other  end  of  the  spectrum,  a  major  conventional  air 
attack  on  the  canal  by  the  Soviet  Union  or  its  allies  could  not 
be  thwarted  by  a  U.S.  military  presence  and  air  defense 
facilities  in  Panama  alone.  Such  facilities  would  merely  form 
the  inner  defense  zone  and  would  require  augmentation  by  mobile 
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a.ir  defense  systems  at  extended  ranges.  Because  of  the  limited 
military  utility  in  countering  e;;ternal  hostile  threats,  there  is 
little  rationale  for  introducing  U.S.  forces  into  Panama  without 
the  active  support  of  the  Panamaniain  government.  To  do  otherwise 
invites  Panamiinian  resentment  and  a  resurgence  of  anti- 
Americanism  at  the  very  time  U.S. -Latin  American  solidarity  would 
be  most  needed. 

The  high  risk  and  low  return  of  using  U.S.  forces  in  Panama 
in  defense  of  the  canal  does  not  suggest  that  the  U.S.  should  do 
nothing.  Regardless  of  the  state  of  U. S. -Panaman i an  relations 
when  confronted  with  a  threat  to  the  canal,  the  U.S.  can  appeal 
to  the  Panamanian  government  for  its  cooperation  and  to  the 
Organization  of  American  States  (OAS)  and  United  Nations  for 
support.  If  Panama  remains  unwilling  to  host  U.S.  forces,  then 
naval  and  air  forces  should  be  used  as  available  consistent  with 
other  defense  priorities. 

It  is  the  Panamanian  domestic  arena  that  provides  the  most 
fertile  ground  for  likely  challenges  to  the  canal's  operation  and 
neutrality.  The  canal  is  the  principal  economic  asset  of  Panama 
and  is  a  symbol  of  the  incumbent  government's  legitimacy  and  past 
American  imperialism.  The  canal  would  thus  prove  a  tempting 
target  for  disaffected  domestic  political  parties  and  externally 
supported  insurgent  groups  of  many  persuasions.  A  well  organized 
labor  or  insurgent  campaign  to  disrupt  canal  operations,  sabotage 
facilities  and  harass  ships  in  transit  would  seriously  weaken  the 
Panamanian  economy  and  undermine  the  government's  legitimacy.  In 
this  volatile,  uncertain  political  environment,  there  is  only  one 
set  of  circumstances  that  would  clearly  point  to  U.S.  military 


inter-'/ent  .1.  an  in  defense  ot  the  canaJ  .  i*J€fre  a  popu.  larly'  elec:  ted 
Panamanian  governKien t  to  request  fJ.S..  forces  as  part  of  a 
comprehensive  ‘security  assistance  package,  then  U.3.  military 
invol  y-ment  would  be  appropriacs„  Only  with  the  active 
cooperation  of  a  popularly  elected  government  could  U.S.  forces 
effectively  counter  an  insurgent  threat  and  remain  largely  immune 
to  accusations  of  "Yanqui"  intervention. 

In  the  absence  of  a  popularly  elected  government  in  Panama, 
the  U.S.  should  proceed  cautiously  before  responding  favorably  to 
a  Panamanian  request  for  military  assistance  or  exercising  the 
treaty  right  of  unilateral  intervention  to  protect  the  canal.  A 
decision  to  provide  U.S.  military  assistance  for  the  legitimate 
defense  of  the  canal  might  be  easily  perceived  by  opposition 
elements  as  U.S.  support  for  a  repressive  dictatorship  or 
minority  regime.  On  the  other  hand,  if  the  U.S.  were  to  move  too 
slowly  in  providing  security  assistance,  the  Panamanian 
government  could  charge  the  U.S.  with  abandoning  its  treaty 
respjons  ib  i  1  i  t  i  es  and  seek  assistance  elsewhere.  In  either  case, 
the  U.S.  would  risk  a  great  deal  of  influence  and  credibility  in 
the  hemisphere. 

A  unilateral  U.S.  decision  to  use  military  force  to  protect 
the  canal,  without  the  consent  of  the  Panamanian  government, 
would  be  counter-productive  to  long  term  U.S.  interests  and 
objectives  in  Panama  and  Latin  America.  In  the  case  of  a 
popularly  elected  but  fragile  Panamanian  government,  the 
introduction  of  unwanted  U.S.  armed  forces  would  incite 
opposition  and  insurgent  elements  further  and  might  hasten  rather 
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than  preveiit  the  government's  demiee.  Converse!  ■,  i..in  i  1  e  r;  "^r 
U.5.  action  permitted  b;v  tne  NeL:t^■■al  i,  ty  Treaty  bet  at  oddn; 
dictatorial  regime  might  i nadverten t 1 y  strengtnen  the  regime  by 
diverting  oppoeiticjn  attention  from  domestic  issues  to  a  cc.'nmcr', 
e  v  ter na 1  th  r  ea  t . 

Any  threat  to  the  canal's  operation  and  neutralit,  s  rsmm  i;- v 
from  Ptinamanian  domestic  politics  presents  an  unsat  i  st  actor  y 
array  of  high  risk  alternatives  for  U.S.  decision  maKors.,  cnde:-’ 
these  c  i  rcLimstancesi ,  the  U.S.  should  seek  an  i  n  ternat  i  one  i 


response  to  the  cr 
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force  unaer  DAS  sponsorship  would  be  capaole  of  protecting  the 
canal  and  shipping  rrom  F‘a  n  am  an  i  an  domestic  violence  without 
endanq>ering  a  frag'ils  democracy  or  strengthening  the  grip  of  a 
d i c  t  atersh  x  p . 

A  final  scenario  to  be  considered  is  that  of  F'anama  taking 
the  last  step  in  asserting  its  political  independence  c^nd 
soverei gn t y .  Devoid  of  the  joint  U. S. -Panaman lan  Canal 
Commission  and  the  U.S.  military  presence  after  1999,  some  future 
government  might  feel  confident  enough  to  complete  the 
"nationalization"  of  the  canal.  With  or  without  formally 
abrogating  the  Neutrality  Treaty,  Panama  could  exercise  its 
political  independence  through  its  adm i n i st rat i on  of  canal 
operations.  A  government  that  valued  its  political  independence 
more  than  economic  realities  could  politicize  the  canal's 
operations  through  graduated  toll  schedules,  selective 
enforcement  of  inspection  regulations  and  other  administrative 


d  1  ;:c: r  i m na  ccji";,  pi'ac  tices.  in  such  a  way  could  the  canal  Dec:onie 
an  .i, ns  ti'Uuion ct  national  power  as  dia  Nassei'  s  Sue:;  Canai. . 

Noting  the  erampie  of  British  and  French  intervention  in  the 
1956  Suez  Ci'isis,  the  U.  S.  would  be  well  ad-isec!  to  avoid  the  use 
of  military  -force  in  responding  to  a  similar  cri;iis  in  F' an  am  a. 
Resorting  to  military  -force  would  most  likely  backfire,  resulting 
in  greater  damage  to  the  canal,  U.  S. -F-'anaman  ian  relations  and 
U.3.  prestige  than  would  otherwise  occur.  Instead,  the  U.S. 
should  assert  its  diplomatic  leadership  in  Latin  America  and 
world  wide  to  pressure  Panama  into  behaving  as  a  responsible 
member  of  the  international  community. 

ENDNOTES 


1.  The  Neutrality  Treaty,  Article  III. 


2.  Various  amendments,  conditions,  reservations  and 
understandings  were  contained  in  the  Senate  resolution  of  16 
March  1978  advising  and  consenting  to  ratification  of  the 
Neutrality  Treaty.  These  amendments,  etc.,  were  delivered  to 
and  acknowledged  by  the  government  of  Panama  in  the  protocol 
e;;changing  the  instruments  of  ratification  on  16  June  1978.  The 
amendments,  etc.,  were  delineated  again  in  the  Presidential 
proclamation  of  24  September  1979.  (hereafter  referred  to  as 
"Senate  resolution"). 
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7.  The  other  parties  to  the  Protocol  ares  Argentina, 
Barbados,  Belize,  Bolivia,  Chile,  China  (Taiwan),  Costa  Rica, 
Denmark,  Dominican  Rep.,  Ecuador,  Egypt,  El  Salvador,  Equatorial 
Guinea,  Finland,  Fed.  Rep.  of  Germany,  Guatemala,  F^ondura5, 
Israel,  Jamaica,  k-iorea,  Liberia,  Malawi,  Netherlands,  Nicaragua, 
Norway,  Philippines,  St.  Vincent  ?<  the  Grenadines,  Saudi  Arabia, 
Spam,  Sweden,  Tunisa,  United  Kingdom,  Uruguay,  Venezuela,  and 
the  Soc .  Rep.  of  Vietnam.  Listed  in  Treaties  in  Force;  A  List  of 


1'  r  &  a  r  1  e  3  and  Q  b  h  e  r I  n  t  e  r  n  a  t  i  q  n  a  I  i- -i  q  f'  e  e  in  s  n  t  s c)+  tne  United  Stacks 

.LQ....E.Q.flce 

3.  Department  of  State,  Panama  Ca<n£^l: _ The  New  Treaties. 

p .  1  . 

Lou.  an  non,  "Rleagan  Urges  Review  of  F' an  am  a  Canal  F'acts, 
Wash  inntun _ F  v..  t ,  19  January  1939,  p.  7. 

10.  Charlotte  Sa i kowsk i ,  "Conservatives  Attack  Canal 
Treatit?s,"  Christain  Science  Monitor.  31  January  1969,  p,  7. 

11.  Circuito  RPC  Television,  2325  GMT  IS  JAN  89,  as  repof  te 
by  FBIS,  Latin  America.  19  January  19S9,  p.  21. 

12.  "F-DP  Captains  Reiterate  Support  for  Noriega,"  C  r  i  1 1  c  a . 
14  January  1989,  p.  13,  as  reported  by  FBIS,  Latin  America.  IS 
January  1989,  p.  34. 

13.  U.S.  Congress,  Senate,  Committee  on  Foreign  Relations, 
Hearings  to  Consider  the  Panama  Canal  Treaties,  p.  221. 


CONCLUS I ON 


F'ermiM"ient  neu.tralilty  is  a  recognized  legal  principle  that 
can  e  f  t  i  ve  1  y  regulate  internatt  iC'nal  beha'.  i  pr.  The  Pa.nama 

Canal  Trraaties  o-f  1977  represent  the  logicatl  progression  of  U.S.-- 
Panaiiian  1  an  relations.  The  Neutrality  Treaty  is  first  and 
foremost  a  compromise  agreement  between  two  sovereign  states, 
each  having  unique  national  interests  and  objectives.  The  treaty 
adequately  protects  U.S.  national  interests  by  insuring  U.S.  and 
international  access  to  the  canal.  If  need  be,  the  U.S,  can 
without  Panamanian  consent  take  unilateral  action  to  defend  the 
canals  operation  and  permanent  neutrality.  The  neutrality 
regime  does  not  vitiate  Panama's  sovereignty,  nor  does  it 
necessarily  restrict  the  U.S. 's  freedom  of  action. 

The  range  and  complexity  of  challenges  that  face  the 
Neutralilty  Treaty,  the  canal  and  Panama  continue  to  grow,  while 
the  U.S.  s  ability  to  effectively  respond  continues  to  diminish. 
Panamanian  support  is  essential  for  the  effective  use  of  U.S. 
military  power  should  the  net?d  arise.  Unilateral  action  which 
includes  the  use  of  military  force  should  only  be  considered 
after  weighing  the  benefits,  risks,  and  our  long  term  interests 
in  Latin  America.  In  this  regard,  the  six  points  suggested  by 
Caspar  Weinberger  for  consideration  before  commiting  U.S.  combat 
forces  are  particularly  appropriate.  Perhaps  most  crucial  is  the 
imperative  for  clearly  defined  political  and  military  objectives 
before  using  the  military  element  of  national  power. 


The  most  i  iTtmed  i  a  te  challenqe  confronting  the  canal  and  the 
N  e  t.j  1 1-  a  1 1 1 V'  T  r  e  ci  t  y  is  b  h  e  c  o  r  r  u  p  t  i  o  n  a  n  d  a  b  l.i  s  e  of  p  o  w  e  r  n  o  w 
exercised  by  the  Panamanian  government.  Even  i -f  the  current 
p r e d  i  c a ni e n  t  i.  s  s a. t  .i  s  f  a c:  t o r  1 1  y  r e sol  v e d  as  a  r' e s u  1 1  □  t  t; h e 
scheduled  Fanamaru. an  election  in  May  1939,  sirnila;-  domestic 
political  crisis  in  Panama  are  likely  to  remain  the  most  probable 
threat  to  the  canal  s  operation  and  permanent  neutrality.  After 
the  withdrawal  of  Ll.S.  forces  in  1999,  the  United  States  will  be 
farced  to  rely  more  heavily  on  the  non-military  elements  of 
national  power.  The  exercise  of  the  political,  economic  and  socio- 
psycholog ical  elements  of  power  must  reflect  the  loss  of  the 
deterrent  value  previously  provided  by  the  U.S.  military  presence 
in  Panama,  The  U.S.  should  therefore  attempt  to  divorce  the 
canal  and  the  Neutral ilty  Treaty  from  public  discussion  and 
policy  statements  on  U. S. -Panamanian  relations.  The  U.S.  must 
resist  Panamanian  efforts  to  politicize  the  canal  by  keeping 
domestic  and  international  attention  focused  on  relevant  issues 
of  responsible  government  in  Panama.  Official  discussion  of  the 
canal  c"ind  the  Neutrality  Treaty  should  emphasize  their 
interncit  ional  character.  In  this  regard,  the  U.S.  should 
capitalize  on  the  diplomatic  potential  of  the  protocol  to  the 
Neutrality  Treaty  by  seeking  broader  international  acceptance  and 
acknowledgement  of  the  treaty. 

Lastly,  U.S.  policy  makers  must  advance  beyond  a  sentimental 
attachment  to  the  canal  and  focus  instead  on  long  term  strategic 
objectives  in  Latin  America.  A  far  sighted  strategic 
vision  can  produce  the  consistent,  non-partisan  foreign  policy 
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